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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

LANDMARK LEGAL FOUNDATION
Plaintiff,

VS Case No. 1:12-cv-01726 (RCL)

ENVIRONMENTAL PROTECTION AGENCY,

Defendant.

PLAINTIFF'S OPPOSITION TO
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

Pursuant to Fed.R.Civ.P 56 and Local Rule 7, Rfalrdndmark Legal Foundation
("Landmark" or "Plaintiff") respectfully submitsithopposition to Defendant Environmental
Protection Agency's ("EPA" or "Defendant") moti@r summary judgment. For the reasons
stated herein, Landmark requests the Court dengrident's Motion and award limited
discovery to resolve material questions of facitexl to whether EPA conducted a good faith
search for records responsive to Landmark's Freeddniformation Act ("FOIA") request.

l. INTRODUCTION

The FOIA request at issue in this case soughtdsdbat would reveal whether or not
EPA's political officials were participating in tiproper manipulation of the Agency's
regulatory agenda in order to improve Presidena@aObama’s prospects in the 2012 general

election. In stark contrast to the Obama Admiaisin's expressed commitment to being the
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most transparent administration in the historyhef tepublic, however, the EPA has engaged in a
breathless pattern of obfuscation and appareniptiecdn its response to Landmark's FOIA.
EPA's misconduct appears to have begun at thetpatthough it was not until its
summary judgment papers were filed that Landmark nvade aware of the extent of the
Agency's improper activities. In particular, EPi&doses in its papers that the records for the
Agency's two most senior officials and a seniaffshember were not "adequately” searched
until the end of April, 2013. Former Administraidsa P. Jackson, current Administrator (then
Deputy Administrator) Bob Perciasepe, and Jacksaniés of staff's records all appear to have
been excluded from the search for responsive recortieir exclusion appears to be the result of
EPA's apparent bad faith implementation of an agese to narrow the scope of search to EPA's
senior officials in the Washington, D.C. headquartéNVhile any reasonable search would
obviously would include the two most senior poétiofficials, EPA FOIA administrators

omitted these officials.

After Ms. Jackson left office, five months elapsedore her files were searched for
responsive records. This delay is particularlyliong in this case because Landmark's request
was submitted four months prior to Ms. Jacksonfmdere and because Landmark had
specifically requested that the search includeguetisrecords for records reflecting official EPA

business.

EPA's unilateral decision to omit the very indivads most likely to have records
responsive to Landmark's request is a strong itidicaf bad faith on the part of EPA. The
Agency should not be rewarded with a favorablengubn its motion for summary judgment.
Instead, this Court should deny the motion andtgrandmark limited discovery in order to

determine whether EPA has acted in bad faith, véimether sanctions pursuantto 5 U.S.C. §

2
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552(a)(4)(F) ought to be applied against any EPplegee. Moreover, Landmark ought to be
allowed discovery in order to determine the scdpeRA's records systems and the adequacy of

EPA's fulfillment of its obligation to comply witits search obligations.

Finally, Landmark notes that EPA/aughnindex presents sweeping application of the
deliberative process exemption set forth in FOl&raption 5. Moreover, the assertion of
Exemption 6's privacy exemption is not legally ffistl with respect to the official government

email addresses of White House officials and shbeldisallowed by the Court.

I BACKGROUND

In July 2012, major media outlets published new®res indicating that EPA was
intentionally delaying the issuance of controvdnsew regulations until after the November
election. Pl.’s Complaint at 6. Other news répsuggested that political observers “see a
crass political calculation at play: Don’t give Roay any more ammunition before the election
— and then open the floodgates after the pollscloBl.’s Complaint at { 8.

Troubled by these reports Landmark, on Augus012, submitted to EPA a FOIA
request seeking records evidencing communicatietgden EPA officials and individuals or
organizations outside of EPA relating to plannad,riot yet proposed, rules or regulations. Pl.’s
Complaint at § 10, PI's Complaint Exhibit 1 (Lanchkia Aug. 17, 2012 FOIA Request).

Specifically, Landmark requested the following:

Any and all records identifying the names of indiv&ls, groups and/or
organizations outside the EPA with which the EPRAEEmployees, EPA
contractors and/or EPA consultants have had conwations of any kind relating
to all proposed rules or regulations that havebeet finalized by the EPA
between January 1, 2012 and August 17, 2012. Hegpurposes of this request,
“‘communications of any kind” does not include paldomments or other records
available on the rulemaking docket.
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Any and all records indicating an order, directarsuggestion that the issuance
of regulations, the announcements of regulatiomécarpublic comment of
regulations should be slowed or delayed until d&ftevember 2012 or the
presidential election of 2012.

Landmark requested a waiver of fees and expegiackssing. Pl.’'s Complaint at § 12,
Pl.’s Complaint Exhibit 1 (Landmark’s Aug. 17, 20E@IA Request). In its request, Landmark
explained that timely release of responsive reca@s necessary because such records relate
directly to whether EPA was delaying implementatbrerucial regulations for political reasons.
Landmark noted that delaying finalization “raiske possibility that the EPA’s leadership is
intentionally concealing its regulatory activityf an unwary public, and/or the possibility that
the EPA’s leadership is putting the partisan irdey®f a particular candidate above the safety of
the general public...” Pl.’s Complaint, Exhibi{landmark’s Aug. 17, 2012 FOIA Request).
Further, Landmark explained that the “health antb&eg of the public as well as the economic
wellbeing of the country are at stake with improgevironmental regulation. Pl.’s Complaint,
Exhibit 1 (Landmark’s Aug. 17, 2012 FOIA Request).

EPA acknowledged receipt of the Request on AugdsP@12 and, at the same time,
granted Landmark’s request for a fee waiver butaetbaxpedited processing. Pl.’s Complaint
Exhibit 2. Shortly thereafter, on September 14,20 andmark appealed this denial. Pl.’s
Complaint at  14.

On September 27, 2012 EPA requested that Landnaar&wa the scope of its request.
Matthew C. Forys Declaration at 4. Notably, Eft#&imed that Landmark’s request could be
read to apply to every EPA employee in every EFf@throughout the country. Matthew C.
Forys Declaration at 3. Landmark informed EP4#t the request was aimed primarily at
records that would indicate whether EPA's seniaisienmakers were engaged in efforts to

manipulate EPA's official business for politicarpases and coordinating such efforts with the
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White House or with special interest groups. EBduested that the scope be narrowed to apply
only to the most senior policymaking officials metEPA headquarters. Matthew C. Forys
Declaration at J 6. Landmark agreed to limit tbepe of its request to “senior officials in EPA
HQ." Matthew C. Forys Declaration at § 7. At moe did Landmark contemplate, discuss or
agree to exclude then Administrator Lisa Jacks@apudy Administrator Robert Perciasepe, or
the Administrator's chief of staff from the requebtatthew C. Forys Declaration at { 8.

On October 18, 2012, EPA rejected Landmark's apgfdaPA's denial of expedited
processing. PI's Complaint at 1 15. Having extedigs administrative remedies, Landmark
initiated the instant suit on October 22, 2012.

Landmark and EPA agreed to a production and sdingdorder proposed by EPA and
signed by the Court on January 19, 2013, requiER# to produce responsive records by
February 7, 2013 and February 27, 2013 (for doctsrterbe reviewed by the Executive Office
of the President) respectively. Landmark consetdeuh additional production on March 14,
2013 (but was not asked for and did not agree yacarresponding delay in the briefing
schedule). The order provided for a "meet andesbiperiod and, in the absence of agreement
regarding withholdings, required EPA to file angpbsitive motions on or before March 30,
2013. Scheduling Order, February 19, 2013 (Pa&érNp. 23).

On March 21, 2013 counsel for EPA and Plaintifétrand conferred about various
matters in this case. EPA staff elected not ttigpate in the meeting. Michael J. O'Neill
Declaration, 1 3, 4. Landmark registered concabmut EPA's search and record production. In
particular, Landmark requested that EPA addressngrothers, the following issues:

I.) The inconsistent and inappropriate withholdofdormer Administrator Lisa Jackson's

government email address;
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ii.) Concerns that the EPA search for records Wmaised to email exchanges between
and among EPA officials; and

iii.) Whether personal emails were searched gttierproduction of at least one record
from the Deputy Administrator's email account iradiicg he had received official email on his
personal email account. Michael J. O'Neill Deatian, 1 7 3, 5, 6, and 7.

In response, EPA represented that the Administsa¢mnail address would be released.
Michael J. O'Neill Declaration, Exhibit b.In addition, counsel for EPA asserted that qoesti
regarding the scope of EPA's search would be arsitgr EPA's summary judgment papers.
Michael J. O'Neill Declaration, Exhibit D. Durinlge March 21, 2013 meet and confer session
and throughout the email exchanges with counsdb&lendant, counsel for Plaintiff reasonably
believed that any search for responsive recordaded a timely search of the office of the
Administrator, the office of the Deputy Adminiswatand the office of the Chief of Staff in the
Office of the Administrator. Michael J. O'Neill Dlaration { 13.

On April 3, 2013, the Court denied Defendant’stfmotion for an extension of time until
May 15, 2013 and ordered the Defendant’s MotiorSiemmary Judgment to be filed no later
than April 30, 2013. On April 12, 2013, Defendpntvided to Landmark a “final” production.

On April 30, 2013, EPA requested an additional esiten of time. In support of this
request, Defendant's counsel noted that "there avatenber of additional documents that may
potentially be responsive to your request whichehaat yet been reviewed by the agency.”
Michael J. O'Neill Declaration, | 14; Exhibit F.efendant did not, however, disclose that the
additional records were located as a result of EP&ognition that it had not conducted an

adequate or timely search of the former Administtatoffice for responsive records. Rather, in

! EPA continued to withhold other redacted emailradses belonging to White House officials
pursuant to the privacy exception in Exemption$&ee e.g. Vaughndex pp. 41, 42, and 180.
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its Motion for Extension of Time to file this sumnggudgment, EPA -- without elaboration --
justified extending the deadline by simply statiimgthe process of finalizing the pleadings,
EPA determined that another search [for responsieerds] is required and that there are a
number of additional documents that may potentiadlyesponsive to the Plaintiff's request.”
In fact, EPA's newly discovered records essent@iybled the number of records responsive to
Landmark's request. See Defendant's Memorandu®n, p.

EPA's Motion for Summary Judgment was filed on May 2013, at which time the
supplemental production of records was also made.

lll.  THE FOIA OBLIGATES AN AGENCY TO PERFORM AN "AD EQUATE
SEARCH" FOR RESPONSIVE RECORDS AND PRODUCE THOSE RECORDS
UNLESS CERTAIN EXEMPTIONS APPLY

A. FOIA Generally

The Freedom of Information Act, 5 U.S. C. § 552a@., is a mandatory disclosure
statute requiring federal agencies to release stgdeecords to the public upon a request made
by any person, unless one of more of nine limitatusory exemptions apply. The FOIA allows
citizens to know "what the government is up tBlARA v. Favish541 U.S. 157, 171 (2004)
(quotingU.S. Dept. of Justice v. Reporters Comm. for Freedbthe Press}89 U.S. 749, 773
(1989)). Moreover, the FOIA acts as a check agaimsuption by holding the government
accountable to those it governmdLRB v. Robbins Tire & Rubber, Cd37 U.S. 214, 242
(1978).

An agency is required to conduct an adequate Iséarcesponsive records and to timely
release all responsive records to the requestethd extent exemptions are asserted, the agency

is required to justify its withholdings and a rewviag court is to "narrowly construe" the

2 Contrary to the Wachter declaration's asserti®t Hid not "immediately" notify either Landmark e Court of
its failure to conduct an adequate search of thmdéo Administrator's records.
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exemptionsSeeFBI v. Abramson456 U.S. 615, 630 (1982). Moreover, where an gxiem is
properly asserted, the agency is required to relah:monexempt information to the extent it can
be reasonably segregated from exempt informattob.S.C. § 552(b).
B. Summary Judgment Is Appropriate Under FOIA When An Agency
Conducts An Adequate Search, Releases Nonexemmderds and Justifies
Withholdings.

Summary judgment in FOIA cases should be grantédwhen the record demonstrates
that there are no genuine issue as to any matacishnd that the moving party is entitled to
judgment as a matter of law." Fed. R. Civ. P. hB6@eeComptel v. FCC2012 U.S. Dist.

LEXIS 179059 (citingAnderson v. Liberty Lobby, Ine77 U.S. 242, 247 (1986)). To justify
summary judgment in FOIA cases, the agency bearbulden of demonstrating that it has
complied fully with its obligations to conduct adesuate search, to release all nonexempt
records, and to justify its withholding of respomesrecords.See5 U.S.C. § 552(a)(4)(b)).S.
Dept. of Justice v. Reporters Committee for FreedbRress489 U.S. 749, 755 (1989).

Agencies must satisfy this burden by submitting@mations that demonstrate "beyond
material doubt . . . that it has conducted a semgabonably calculated to uncover all relevant
documents."CREW v. National Archives and Records Administrats®3 F.Supp. 2d 146, 167
(D.D.C. 2008) (quotingVeisberg v. U.S. Dept. of Justig®5 F.2d 1344, 1351 (D.C. Cir. 1983).
Summary judgment will not be granted where the agsraffidavits do not "denote which files
were searched or by whom, do not reflect any syatierapproach to document location, and do
not provide information specific enough to enaltie [plaintiff] to challenge the procedures
utilized." 1d. at 168. Moreover, "if a review of the record essubstantial doubt, particularly in
view of 'well-defined requests and positive intiimas of overlooked materials," summary

judgment is inappropriate.lturralde v. Comptroller of the Curren45 F.3d 311, 314 (D.C.
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Cir. 2003) (quoting/alencia-Lucenal80 F.3d 321, 326 (D.C. Cir. 1999)). "To pre\al
summary judgment, then, the defending ‘agency shat beyond material doubt [] that it has
conducted a search reasonably calculated to unetivetevant documents.Morley v. CIA,
508 F.3d 1108, 1114 (D.C. Cir. 2007) (quotiigisberg v. U.S. Dept. of Justig®5 F.2d 1344,
1351 (D.C. Cir. 1983)).

1. An Agency Must Establish That It Utilized Reasnable Methods In
Searching For Responsive Records.

Declarations sufficient to justify summary judgrherdinarily identify the types of files
that an agency maintains, state the search temmhsvdre employed to search through the files
selected for the search, and contain an avermanalifiles reasonably expected to contain the
requested records were, in fact, search@glesby v. United States Dept. of the Ar@80Q F.2d
57, 68 (D.C. Cir. 1990)Declarations should show "that the search methadreasonably
calculated to uncover all relevant documentsl."("[A]t the very least, [the Agency] was
required to explain in its affidavit that no otiecord system was likely to produce responsive
documents.")

The description of a search is inadequate whizilstto describe in any detail what
records were searched, by whom, and through wioaeps. Steinberg v. U.S. Dept. of Justice
23 F.3d 548, 552 (D.C. Cir. 1992%ee The Nation Magazine, Washington Bureau v. tnite
States Customs Servidd, F.3d 885, 890-891 (D.C. Cir. 1996) (affidaviatidescribed more
than 113 systems of records in detail, explainediiethodology for determining which systems
would be searched, and the terms of search hdidisnf to support adequacy of search claim).
Moreover, an agency declaration that merely statesh offices were contacted in an attempt to
locate responsive records, but that does not destite searches undertaken or the file systems

searched is inadequat@ntonelli v. Bureau of Alcohol, Tobacco & Firearn2005 U.S. Dist.
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LEXIS 17089 (D.D.C. 2005)See CREW v. National Archivés83 F. Supp. 2d 146, 168
(D.D.C. 2008) (holding that agency conducted reabtensearch based on declaration which
described search methods used, location of spditéfs; description of files containing
responsive information, and names of personnelwctimy search).

"The court applies a 'reasonableness' test tordete the ‘adequacy’ of a search
methodology, consistent with congressional intéting the scale in favor of disclosure.”
Morley,508 F.3d at 1114 (quotin@ampbell v. United States DOU64 F.3d 20, 27 (D.C. Cir.
1998)). The initial burden for demonstrating ae@uahte search rests with the government and
its supporting declarations are entitled to a prg#ion of good faith.SafeCard Services, Inc. v.
SEC 926 F.2d 1197, 1200 (D.C. Cir. 1991). Howevaeguester may nonetheless produce
countervailing evidence, and if the sufficiencytloé agency's identification or retrieval
procedure is genuinely in issue, summary judgmenot in order."Morley, 508 F.3d at 1116
(quotingFounding Church of Scientology of Wash., D.C., indat'| Sec. Agen¢$10 F.2d 824,
836 (D.C. Cir. 1979)). Moreover, when evidencéad faith in the agency's search is produced,
the court may permit the requester to conduct dmgoHall v. CIA,881 F.Supp. 2d 38, 73
(D.D.C. 2012) (quoting/oinche v. FBI412 F.Supp. 2d 60, 71 (D.D.C. 2006) (citarney v.
U.S. Dept. of Justicd 9 F.3d 807, 812 (2nd Cir. 1994).

This Court has held that it "will evaluate thersés reasonableness based on what it
knows at the conclusion of the search rather timatine agency's speculation at the initiation of
the search."Institute for Policy Studies v. CI&85 F. Supp. 2d 120, 139 (D.D.C. 2012).
Accordingly, concerns raised by Plaintiff as to #uequacy of EPA's search -- and EPA's
response or failure to address such concerns dtivengroduction process -- should be

considered in the Court's analysis.

10
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The agency will have a wide range of inquiriesaaning the adequacy of the search if it
finds progressively more documents at each staggeatase, thereby undercutting its assertion
that the search had been adequate and "does poeinsenfidence in the thoroughness” of the
agency's search. O'Reillyederal Information Disclosure/ol. 1, § 8:54 (quotinyymetalik v.
Office of Personnel Managemeftiv. No. 83-0548 (D.D.C. 1983)).

2. An Agency Must Justify Withholding Responsive Reords.

An agency bears the burden of defending its witlihg of records responsive to a FOIA
request. AVaughnindex is the device used by the EPA in this mattdich stems from the
decision invaughn v. Rosed84 F.2d 820 (D.C. Cir. 1973). A propéaughnindex must
itemize records withheld in whole or in part anddach provide a specific FOIA exemption and
the relevant part of the agency's nondisclosur#ipegion. Id. at 827. Moreover, the agency
must expressly indicate for each document thatreagonably segregable information has been
disclosed

IV. EPAFAILED TO PERFORM AN ADEQUATE SEARCH AND FA ILED TO
PROPERLY JUSTIFY WITHHOLDINGS.

EPA's search in response to Landmark's FOIA requas defective and deficient from
the very beginning, both in terms of the officialsose records were searched and in terms of
the search parameters itself. The Agency's sumjudgment request is not remotely justified
based on the record presently before the Court.

A. EPA Unreasonably and Improperly Limited The Seach.

EPA's asserts in its “Statement of Material FatsTo Which There Is No Genuine
Issue” and in the Declaration of Eric E. Wachtetttme scope of Landmark’s FOIA request had
been narrowed "by agreement” to “senior officiatsthe EPA’s headquarters offices, with

senior officials being identified as Program Adrstrators, Deputy Administrators and Chiefs of

11
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Staff in EPA’s headquarters offices.” (Defendai@tatement of Material Facts, p. 2, Wachter
Declaration, p. 4.) The record demonstrates thatrepresentation is incorrect.

EPA sought to limit the scope of the request taaeEPA officials in the Washington,
D.C. headquarters. After an exchange of teleploatie, EPA provided examples of how far
down the chain of command the Agency proposed tenexthe search. Ultimately, Landmark
agreed to limit the scope to "senior officials IRAHQ" with the provision that Landmark could
expand the scope later. Matthew C. Forys Dectamat{] 7.

During telephone phone conversations and emaiilanges relating to EPA's request to
narrow the scope of the FOIA request, Landmarkiseel reiterated the malfeasance suggested
by the news stories that had prompted the FOIA@first place: the possible politicization of
the EPA’s leadership. Matthew C. Forys Declarafijégh Landmark’s initial FOIA request
stressed this theme repeatedly. For example, Laridstated:

The possibility that individuals within the EPA der political ramifications during

the rulemaking process and alter their schedulerdow to the electoral calendar would
significantly contribute to the public understarglof government operations or
activities. Indeed, if individuals within the ERAscuss these considerations with outside
groups or receive instructions to alter their ratpidy timetable, the general public would
have great interest in such information and wowaldena significantly greater
understanding of the EPA's true activities. Disgtescould demonstrate that the EPA is
attempting to shield its true policy intentionsrfrgublic view during the election
season- the time when many Americans are mostédonis policy issues such as
environmental regulation. Disclosure of such resanill allow Landmark to determine if
the EPA seeks to protect the public wellbeing finst foremost. (Landmark FOIA
Request, p. 5.)

Elsewhere, Landmark wrote:

This delay [in the issuance of regulations untiéathe 2012 elections] raises the
possibility that the Obama Administration has ingedy politicized the EPA, the
possibility that the EPAadershipis intentionally concealing its regulatory actyvit
from an unwary public, and/or the possibility tkiaeé EPA'deadershipis putting the
partisan interests of a particular candidate altogesafety of the general public by
delaying controversial regulations. (emphasis djileandmark FOIA Request, p. 6-7.)

12
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Landmark’s response to the EPA’s suggested nangpaf scope further reflects the
understanding that all senior officials in EPA'ssNagton headquarters were covered by the
narrowed search agreement. Landmark did not ieciuny limiting language beyond stating that
EPA could search for responsive records from “sewiiicials in EPA HQ” with the provision
that Landmark could expand the scope later. Phppead in the context of the negotiations,
the_only reasonable and good faith reading of #reowing agreement would have included the
Administrator, her chief of staff, and Deputy Admnstnator.

It strains credulity to conclude that Landmark Vadoliave only been interested in emails
from the White House instructing deputy chiefstafffsto delay issuance of regulations until
after the 2012 election, but not emails from theitd/hHlouse to the EPA Administrator. Just as
preposterous is that Landmark's request wouldnubiide in its request a "heads up" text
message from the Deputy Administrator to one ofdnsier colleagues at the Audubon Society
regarding politically motivated delays in the isso@ of regulations until after an upcoming
election.

Furthermore, it seems rather obvious that anymgtéy the White House to apply
political pressure on the EPA would certainly innothe EPA’golitical appointeesincluding
the Administrator. On the whole, Landmark’s disgass with EPA’s counsel, the frequent
references to leadership and policy decisions withé initial FOIA and the plain meaning of
the words “senior officials at EPA HQ” should hay&en enough to convey Landmark’s
intentions. The purposeful attempt to excludeAteinistrator from the initial search is
difficult for Landmark to ascribe to a good faithsenderstanding.

EPA'’s decision to limit its initial search to exde the most senior official in the EPA,

the EPA Administrator, appears, at best, to haes laa arbitrary or capricious effort by any

13
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agency employees to avoid full disclosure of resoasponsive to Landmark's request. At
worst, it was a deceitful attempt to avoid compdyimith the FOIA. In either case, EPA's
unilateral exclusion of the most senior policy nmakofficial is a strong indicator of bad faith on
EPA's part.

Landmark acknowledges that delay in an agencyfflifhg its FOIA duties to search for
responsive records ordinarily does not constitaie flaith on an agency's part. However, in the
context of this case, EPA's delay appears to beethdt of employee misconduct. In addition,
the delay has stretched over the transition pdrood one administrator to another, raising the
possibility of spoliation of records during thertsétion period -- particularly those EPA business
records that may have been held by the former adtrator in her personal email or other
personal repositories, such as her cell phonehar ggersonal device.

The Court should order discovery for the purposexaimining this issue and whether
sanctions are appropriate pursuant to 5 U.S.C285@&!)(F). See Citizens for Responsibility
and Ethics in Washington v. United States DZR06 LEXIS 34857 (D.D.C. 2006). Even
though EPA ultimately conducted a search of the idstrator's, Deputy Administrator's and
Administrator's chief of staff's offices, the EPA|sparent bad faith delay of those searches
should be examined to determine whether spoliatfdhe former Administrator's records has
occurred.

B. The Agency Declaration is Vague, Conclusory, andoes Not
Describe a Search Sufficient for Summary Judgment

The Wachter declaration fails to meet applicatéedards for the sufficiency of a
declaration in support of summary judgment in aA@¢tion. The declaration does not "denote
which files were searched or by who@REW v. National Archive$83 F. Supp. 2d at 167.

Nor does it reflect any systematic approach to dwsu location and does not provide

14
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information specific enough to enable Landmarkitallenge to procedure utilizedd. The
Wachter Declaration does not disclose what filiggtems EPA employs, what files exist, what
files were actually searched or by whom. Moreotres,Wachter declaration does not include an
averment that "all files reasonably expected tdaarthe requested records were, in fact,
searched" as required Bglesby 920 F.2d at 68.

For example, the May 14, 2013 production of sumgletal responsive records contains
attachments to email from EPA's "correspondenceagement system" yet, the Wachter
declaration makes no mention of this system, orathgr records management system. Nor
does the declaration indicate whether this padicsystem was searched for all officials covered
by Landmark's request.

Mr. Wachter indicates that his "office initiatadearch for records . . . by electronic
mail." Wachter Declaration 11. He goes on t@refhat the electronic message was sent to
designated coordinators in each of EPA's HQ offiaed that the coordinators are responsible
for directing FOIA requests "to the individuals wéue likely to have responsive records."
Wachter Declaration 112. Mr. Wachter does not,éw@, indicate whether or how the FOIA
coordinators carried out this task. An additioc@nmunication, described as an "Update and
FAQ" was sent to the FOIA coordinators providiniin& to a records collection database and
instructed individuals to upload potentially respime information to the database. Id. "Each
headquarters office was individually responsibleuploading their responsive documents to the
collection database. My staff and OGC staff wdile #o track who had uploaded documents
into the records collection database after the oharus were uploaded.” Id. Again, the Wachter
Declaration is silent regarding whether or noboéiicials with responsive records complied with

the request -- only that once anyone uploadedade®r. Wachter's office would know who

15
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uploaded the record. This information is not hellpd determining whether the search was
adequate.

Mr. Wachter next describes EPA's collection opoessive records, but never notes what
officials actually conducted searches, what recorele searched, what direction was given, and
whether all responsive records were collected. ddeer, the Wachter Declaration provides
confirmation that former Administrator Lisa Jack'sorecords were omitted from the search.

"This request has been modified.The search only applies to assistant administratiesuty

assistant administrators and chiefs of staff in FleAdgquarters." Wachter Declaration, § 12

(emphasis in original). This description is eveorerestrictive than the search terms EPA
asserts were applicable -- omitting the Administratchief of staff and the Deputy
Administrator from the search. The Wachter Detianadoes not explain, nor even
acknowledge this dramatic further limitation on #o®pe of the search.

As a result, records of the three individuals nli&ety to have records responsive to
Landmark's request were not searched until days®&PA filed its summary judgment papers.
Moreover, the wrongful omission of Jackson's resdrdm the search resulted in the potential
spoliation of records that should have been sedrpher to her departure, particularly those
records that may have been found on her persoeett@hic devices, which are now out of
EPA's reach.

C. EPA Ignored Landmark's Objections to Search Scoe.

During the parties’ March 21, 2013 meeting, Landtnaised significant concerns about
the adequacy of EPA's search and record productomong other concerns discussed,
Landmark presented three principle objectionsstFihat EPA appears to have limited its search

to emails, email chains and attachments to thosgl®nmrhere is no indication that EPA
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searched other repositories of data, nor does Mchfér's Declaration indicate that EPA made
any effort to search beyond emails and email attechs. Second, it appears that EPA made no
effort to search personal email databases of ERéa$, despite the fact that at least one
Agency record originated from the personal emaDeputy Administrator Robert Perciasepe.
Michael J. O’Neill Declaration Exhibit A, (EPA Doment #32). Third, the use of at least one
alias email address by the former administratotinaas to raise serious questions concerning
EPA's compliance with its FOIA obligatiofis.

However, the Wachter Declaration does not ackedg#, let alone provide any
explanation or cure for, the defects and concaised by Landmark as to the adequacy of
EPA's search and record production. In particuker declaration does not explain what record
repositories were searched. Nor is there any resptw Landmark'’s inquiry as to whether
covered EPA officials were instructed to searchrthersonal records for responsive
information.

Given EPA's revelation in its summary judgmentgraghat the former Administrator
and Deputy Administrator Perciasepe's records wer@dequately reviewed in the initial
search, it is particularly troubling that EPA doed explain through the Wachter Declaration
whether or not either Ms. Jackson or Mr. Perciasgpersonal email or other personal
communication devices were searched for respomssgrds during the "supplemental” search.
The search of Mr. Perciasepe's records occurrelcaftet Landmark specifically noted that an
email sent to his personal email account was inrtdeased by EPA. Yet there is no way to test

the adequacy of the search of his records bas#teowachter Declaration.

% TheWashington Timekas reported further evidence that former Admiatsr Jackson used her alter ego,

"Richard Windsor" extensively. The alter ego wasaled EPA's "scholar of ethical behavior" awarchegear
from 2010 through 2012. Stephen Dinan, "Newlyastzl emails show EPA director's extensive usetibfial
alter ego," June, 2, 2013, http://www.washingtoesncom/news/2013/jun/2/newly-released-emails-shoav-e
directors-extensive/?utm_source=RSS_Feed&utm_medRB6.
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Moreover, despite assurances that this issue wirilttildressed in the summary
judgment papers, the motion, memorandum and suppatffidavit, statement of undisputed
facts, andvaughnindex are all silent on the matter. In additiorthe one example in the
released records, Plaintiff is aware of a Congoesdiinvestigation as well as additional ongoing
FOIA disputes arising from evidence that numeroB# Bfficials (as well as other executive
branch officials) regularly use private communicataccounts to conduct official government
business.SeeStephen Dinan, "Congress demands EPA's secrek @saunts,'Washington
Times,November 17, 2012, http://www.washingtontimes.awew/s/2012/nov/17/congress-
demands-epas-secret-email-accounts/.

Directly relevant to this case, additional pubdidhreports point to the use of private
email addresses by EPA employees, reportedly intpavoid FOIA obligations. Jack Gillum,
"Obama Political Appointees Using Secret Email Aous,” Associated Press, June 4, 2013,
www.huffingtonpost.com/2013/06/04/obama-email_n Z88®.html. Landmark’s request that
private records be included in the search for respe records was reasonable and warranted.
EPA's failure to address the issue renders its sampnudgment request inadequate on the record
before the court. The Wachter Declaration doegjivat Landmark or the Court sufficient
information to test the sufficiency of the EPA'aus#h in light of this troublesome information.

Finally, with the Wachter declaration's descriptaf the "additional” search of the
Administrator's records, it is all the more cldattEPA did not take any steps to ensure that all
repositories of records likely to have responseerds were searched. EPA's failure and
refusal to remedy the defects in its search is mei@ence of bad faith in the Agency's response

to Landmark's FOIA request. In light of these mitas and deficiencies, EPA's search was
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neither reasonable nor adequate based on the reefme the court at this time and the
summary judgment motion should be denied.

D. EPA's Exemption Assertions Are Not Justified ByThe Record.

EPA has asserted exemption 5 (deliberative proeegsExemption 6 (personal privacy)
in support of its withholding of certain recordshe Vaughnindex does not provide sufficient
justifications for these assertions in numeroutaimses.

1. EPA's Exemption 5 Deliberative Process Claims ArInsufficient.

Exemption 5 excludes from mandatory release “iag@ncy or intra-agency
memorandums [sic] or letters which would not beilatée by law to a party other than an
agency in litigation with the agency."” 5 U.S.G5%2(b)(5). The minimal information given in
the affidavit and/aughnindex provide the court with no way of knowinghietEPA has
properly applied this standard in exempting makénan the two records identified. Moreover,
"[tlo ascertain whether the documents at issug@eaalecisional, the court must first be able to
pinpoint an agency decision or policy to which #thdscuments contributed.” In many cases, the
EPA has provided no hint of a final agency polisy'predecisional” material precedethe
index must provide "specific and detailed proot tthiaclosure would defeat, rather than further,
the purposes of FOIA.Morley, 508 F.3d at1127 (citinBaisley v. CIA712 F.2d 686, 698 (D.C.
Cir. 1983));Central States Gas Corp. v. Department of Engédy F.2d 854, 868 (D.C. Cir.
1980)).

The following examples of records withheld in fuider Exemption 5 are illustrative of
the deficiency found throughout:

1. EPA-360 & EPA-361 (p. 204 of the Vaughn Index).

Justification for withholding:
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“EPA-361 is an email chain of five emails memordalg communications between Lisa Jackson,
EPA Administrator; Bob Perciasepe, Deputy Admiaitgr; and Gina McCarthy, Assistant
Administrator for the Office of Air and Radiatioithe email chain involves the preparation of a
meeting with the White House to discuss a numbEP®&f proposed rulemakings. EPA-360 is
encapsulated in EPA-361. This record was withinekdill.”

“The purpose of the White House meeting is to peosdupdate on a number of EPA proposed
rulemakings, which include the new source perforreastandards for power plants[Ro
further description of what proposed rulemakingseate be discussed.]

2. EPA-396, EPA-397, EPA-398 (p. 220 of the Vaughrek)d
Justification for withholding:

“EPA-396 is an email from Brendan Gilfillan, a stafiember within the Office of External
Affairs and Environmental Education, to Bob Perejas, the Deputy Administrator. The email
forwards an email from Mr. Gilfillan to Clark Stavg in the Executive Office of the President
that contains the text of a draft blog entryjRNo description of the blog entry or subject raatt
of the withheld material.]

EPA-397 & EPA-398 also relate to this blog entrg ane withheld in full.
3. EPA-421 (p. 232 of the Vaughn Index)

“EPA-421 is an email from Janet McCabe, Principadiuty Assistant Administrator of the
Office of Air and Radiation to senior EPA officiailscluding Gina McCarthy, the Assistant
Administrator of the Office of Air and Radiationhish contains a summary and analysis of a
meeting with Las Brisas.[No description provided.]

4. EPA-460 through EPA-464 (pp. 247-250 of the Vaulyltex)

Justification provided as to EPA-464 (identicalaggion and justification proffered for all
records).

“EPA-464 contains an email string of 3 email messagnd includes the full text of documents
EPA-460 and EPA-463).”

“[This document] discusses EPA policy and futureisi®enmaking regarding particulate matter
in the context of proposed rule-making.”

“The withheld information is protected becausesifin internal conversation that reflects the
analyses, advice, and deliberations of EPA’s mansege in working together with OMB and
OAQPS/EPA.” [Limited specificity as to description of withlgeinaterials — “particulate
matter.”]

5. EPA-539 (p. 281 of the Vaughn Index)

20



Case 1:12-cv-01726-RCL Document 31 Filed 06/04/13 Page 21 of 27

“EPA-539 is an email chain memorializing communicas betweem (sic) Micheal (sic) Goo an,
Associate Administrator for the Office of PolicydaBob Perciasepe, Deputy Administrator,
copying other EPA employees. The EPA senior masage discussing a meeting with Michael
Bradley, an industry representative, and other @olssues and potential outreach on the Clean
Water Act (CWA) section 316(b) and its related pisel rulemaking.”[No specificity as to

what proposed rules they are discussing.]

6. EPA-549 (p. 285 of the Vaughn Index)
“EPA-549 is an email from a senior to the then-Digpiddministrator of the EPA. The email
concerns an upcoming meeting with utility compaB0&8. The email discusses EPA’s work on
a rulemaking, called the 316b rule, and provideg peints about the rulemaking and timing to
the Deputy Administrator. The email also providasanalysis of the use of a study conducted
by the Office of Water for the rulemaking and pdeg the advisor’s opinion on arguments that
may be raised by the CEQ’s against the studyaybe an insufficient description??]

7. EPA-559 & EPA-560 (p. 289 of the Vaughn Index)
“EPA-559 is an email string containing two emaikstlveen Bob Perciasepe, Deputy
Administrator and Gina McCarthy, Assistant Admiragir for the Office of Air and Radiation.
The email discusses a pending EPA rulemaking mtatdneavy duty vehicles and emissions.”
“The email concerns a question related to an updateignificant EPA actions. The email
reflects discussion related to the timing and teechfor the rule between the Deputy
Administrator and the Assistant AdministratorfPossible insufficient description of the rule
they are discussing?]

2. EPA's Privacy Exemption Assertions Are Not Leally Justified.

EPA's assertion of Exemption 6 privacy provisios haen at issue throughout this
litigation. In its initial production, dated Felamy 7, 2013, EPA redacted the email address of
former Administrator Lisa Jackson, asserting FOx&raption (b)(6) (personal privacy). 5
U.S.C. 552(b)(6). Ultimately, EPA dropped this ohus assertion for records of the former
Administrator, but not before EPA an extended mkabtime. EPA continues, however, to

assert the privilege without legal justificatiorm fafficial government email addresses of certain

White House officials. Coupled with the Agencydure or inability to explain exactly what
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email accounts are held by which officials and wkebr not all alias, private or official
accounts have been searched, EPA's Exemption Giasss not sufficient.
IV.  Conclusion

The record in this case leaves substantial daubd ehe sufficiency of the search and the
good faith conduct of EPA officials in the procegsof Landmark's FOIA request at issue in this
cause of action. Accordingly, EPA is not entittedsummary judgment. The Court should deny
the motion and instead should order EPA to suboriliscovery in order to afford Landmark the
opportunity to determine the circumstances surrohBPA's improper limitation of the scope
of its search for responsive records -- includirigether EPA employees have acted in bad faith;
and to determine the actual scope of EPA's searale$ponsive records. Finally, the Court

should award Landmark its attorneys fees and @ostisred to conduct such discovery.

Respectfully submitted,

Landmark Legal Foundation
DATED: June 4, 2013

s/ Michael J. O'Neill

Michael J. O'Neill #478669
Mark R. Levin

Landmark Legal Foundation
19415 Deerfield Ave

Suite 312

Leesburg, VA 20176
703-554-6100
703-554-6119 (facsimile)
mike @landmarklegal.org

Richard P. Hutchison
Landmark Legal Foundation
3100 Broadway, Suite 1210
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Kansas City, MO 64111
816-931-5559
816-931-1115 (facsimile)
rpetehutch@aol.com

CERTIFICATE OF SERVICE

Undersigned counsel hereby certifies that a tnekacurate copy of the foregoing
Memorandum of Points and Authorities In OpposifianDefendant’s Motion For Summary
Judgment was filed electronically with the Courtugying the CM/ECF system on this 4th day of

June, 2013. Parties that are registered CM/ECF ug# be served by the District Court’s

CM/ECF system.

[s/ Michael J. O’Neill
Michael J. O’Neill
Attorney for Plaintiff
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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

LANDMARK LEGAL FOUNDATION
19415 Deerfield Ave, Ste. 312
Leesburg, VA 20176

Plaintiff,

VS.
Civ. No. 12-1276 (RCL)

ENVIRONMENTAL PROTECTION AGENCY
1301 Constitution Ave, NW
Washington, DC 20004

Defendant.

PLAINTIFF'S RESPONSE TO DEFENDANT'S STATEMENT OF MA TERIAL FACTS
AS TO WHICH THERE IS NO GENUINE DISPUTE AND PLAINTI FF'S CONCISE
STATEMENT OF GENUINE ISSUES

Pursuant to Rule 56 of the Federal Rules of Guilcedure and LCvR 7(h), Plaintiff
Landmark Legal Foundation (“Landmark” or “Plaint)fhereby responds to Defendant
Environmental Protection Agency’s (“EPA” or “Defeanat”) statement of material facts as to

which there is no genuine dispute and submitsstisitement of genuine issues.

Response To Defendant’s Statement of Material Facts

1. Admitted.
2. Admitted, except that Landmark lacks knowledge efiendant assigned its request
to the Office of the Executive Secretariat (“OEX”").

3. Admitted.
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8.

9.

Admitted in part, denied in part. Landmark adnatsiarrowing the scope of the
request to “senior officials in EPA’s headquarteffeces.” Landmark denies ever
limiting the scope of its search to “senior offisibeing identified as Program
Administrators, Deputy Administrators and ChiefsSe&ff in EPA’s headquarters
offices.” Forys Decl. § 7.

Admitted.

Admitted.

Admitted.

Admitted.

Admitted.

10.Landmark lacks sufficient knowledge to admit or yléms assertion.

11. Admitted.

12. Admitted.

13. Admitted.

14. Admitted in part, denied in part to the extent thandmark disputes whether there

was a privacy exemption for the former Administra@lias email account.

15. Admitted.

16. Admitted to the extent that EPA produced “101 addal documents in full on May,

15, 2013” and that EPA released 181 “additionauteents” “with some FOIA-
exempt information redacted.” Landmark lacks sigfit knowledge to admit or
deny the details surrounding EPA’s decision to cabdadditional” searches for

responsive records.

17. Admitted.
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18. Denied.

Plaintiff's Statement Of Genuine Issues Setting Fdh All Material Facts As To Which
There Exists A Genuine Issue Necessary To Be Lititend

1. Landmark agreed to limit EPA’s search for respoasacords to “senior officials” in
EPA’s headquarters.” Forys Declaration § 7. EBgeds that Landmark agreed to limit
the scope of the FOIA request to “assistant admnat's, deputy assistant
administrators, and chiefs of staff in EPA headtgraroffices as well as to the associate
administrator and deputy associate administrat&HA’s Office of Policy.” Wachter
Declaration 1 11. Landmark did not agree to li&#A’s search to these offices. Forys
Declaration 1 7, 8.

2. At no time did Plaintiff agree to narrow the scaybets FOIA request in such a way to
exclude a search of the office of the Administra@eputy Administrator or the Chief of
Staff to the Administrator. Forys Declaration { 8.

3. EPA's initial search for responsive records didinatude a search of the Office of the
Administrator, the Office of the Deputy Adminisiatbr the Office of the Chief of Staff
for the Office of the Administrator. Wachter Deelaon  12.

4. EPA did not search the Office of the Administratbe Office of the Deputy
Administrator or the Office of the Chief of Staffrfthe Office of the Administrator until
May of 2013. Wachter Declaration { 30.

5. EPA record labeled “EPA-32” is an email chain argging from Brian A. Rutledge, Vice
President of the Audubon Society’s Rocky Mountaggign and sent to EPA Deputy
Administrator Robert Perciasepe’s non-EPA emaibaot. O’Neill Declaration Exhibit

A.
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6. EPA produced at least one responsive record tigihated when an outside third party
sent a communication to a senior EPA official’sgoeral email account. O’Neill
Declaration Exhibit A.

7. The declaration submitted by Eric E. Wachter dagtsmdicate that any EPA official
searched his/her personal email accounts for resgmrecords. Wachter Declaration
11, 12.

8. The declaration submitted by Eric E. Wachter dagsndicate what filing system EPA
employs, what files exist, what files were actuaarched, or if searched, by whom.

9. EPA appears to have limited its search for respenscords to email exchanges

between EPA officials and attachments to theselem@’Neill Declaration § 15.

Respectfully submitted,

DATED: June 4, 2013
s/ Michael J. O'Neill
Michael J. O'Neill #478669
Mark R. Levin
Landmark Legal Foundation
19415 Deerfield Ave
Suite 312
Leesburg, VA 20176
703-554-6100
703-554-6119 (facsimile)
mike @landmarklegal.org
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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

LANDMARK LEGAL FOUNDATION
19415 Deerfield Ave, Ste. 312
Leesburg, VA 20176

Plaintiff,

VSs. Case No. 1:12-cv-01726 (RCL)

ENVIRONMENTAL PROTECTION AGENCY
1301 Constitution Ave, NW
Washington, DC 20004

Defendant.

DECLARATION OF MATTHEW FORYS

1. I, Matthew Forys, Assistant General Counsel for Landmark Legal Foundation
(“Landmark™), declare that the following statements are true and correct to the best of my
knowledge.

2. Thave served in my position since 2008. In my capacity as Assistant General Counsel, I
routinely negotiate with opposing counsel representing parties in lawsuits Landmark is
involved in.

3. On September 27, 2012, I received a telephone call from Mr. Jonathan V. Newton, Esq.

from the EPA’s Office of the Executive Secretariat. Mr. Newton wanted to discuss
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Landmark Legal Foundation’s FOIA request because the EPA believed it was overly
broad. He said the EPA’s policy office and counsel’s offices believed Landmark’s FOIA
could apply to every EPA employee. I told him that generally Landmark was interested
in outside pressure on the EPA from the White House or other agency to delay
regulations. He told me that the EPA had an issue with the first section of Landmark’s
FOIA. Itold him that it generally referred to EPA personnel trying to tip off outside
groups that regulations were going to come out, but keeping this quiet from the general
public. We agreed to discuss the FOIA request further.
. On September 28, 2012, I called Mr. Newton. During this call, he again attempted to
argue for limiting Landmark’s FOIA request because he said that the request could cover
communications that discussed areas that might only conceivably be the subject of
regulations. He also wanted to limit the FOIA to the Office of Policy. I told him that the
request, as it clearly stated, applied to regulations that had already been proposed. I also
did not agree to limit the FOIA to the policy office. He said he had a better idea of what
we wanted and would write up what he believed were the parameters and send to me
within half an hour.
. On October 4, 2012, I emailed Mr. Newton because I had not heard from him since
September 28.
. On October 5, 2012, I received email from Jonathan Newton. He suggested a limitation
of scope:

“In order to make this request more manageable, would you consider narrowing

the search to senior officials in EPA HQ (ie., Program Administrators, Deputy
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Administrators and Chiefs of Staff)? These individuals are likely to be involved in
policy decisions of the nature referenced in your request.”
(A true copy of this email is attached hereto as Exhibit A.)

7. Later that day, I emailed Jonathan Newton to indicate that Landmark agreed to limit the
scope of its request (which Mr. Newton had originally noted applied to all EPA
employees) to “senior officials in EPA HQ with the understanding that Landmark does
not waive the right to expand the scope to the original request if warranted by responsive
records.” (Exhibit A.)

8. At no point in my discussions with Mr. Newtown did I agree to, or even contemplate,
narrowing the scope of Landmark’s FOIA request in such a way to exclude the EPA
Administrator or the Administrator’s chief of staff. The discussions I had with Mr.
Newton stressed high level contacts between the White House and EPA officials as well
as EPA policy decisions. Furthermore, Landmark’s original FOIA request included a
justification for fee waiver and expedited processing that made several clear indications
that the request was primarily concerned with high level policy and decision makers at
the EPA. For example, Landmark stated:

“This delay [in the issuance of regulations until after the 2012 elections] raises the
possibility that the Obama Administration has improperly politicized the EPA, the
possibility that the EPA's leadership is intentionally concealing its regulatory
activity from an unwary public, and/or the possibility that the EPA's leadership is
putting the partisan interests of a particular candidate above the safety of the
general public by delaying controversial regulations.” (Landmark FOIA Request,

p. 6-7)
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Pursuant to 28 U.S.C. Section 1746, I hereby affirm under penalty of perjury that the

foregoing declaration is true and correct.

Executed this 9 day of June, 2013.

e L

Matthew Forys
Assistant General Counsel
Landmark Legal Foundation
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EXHIBIT A
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matt
“ _
From: matt <matt@landmarklegal.org>

Sent: Friday, October 05, 2012 4:07 PM

To: ‘Jonathan Newton'

Subject: RE: FOIA Request Number HQ-FOI-01861-12

Dear Mr. Newton:

Landmark will agree to limit the scope of the search to senior officials in EPA HQ with the understanding that Landmark
does not waive the right to expand the scope to the original request if warranted by responsive records.

Moreover, Landmark does not waive any rights to its pending administrative appeal regarding the EPA’s denial of
Landmark’s request for expedited processing or to any additional remedy available pursuant to the FOIA or EPA’s FOIA
regulations.

Sincerely,

Matthew C. Forys
Landmark Legal Foundation
19415 Deerfield Ave

Suite 312

Leesburg, VA 20176
703-554-6104
703-554-6119 (facsimile)

This electronic mail transmission may contain confidential or privileged information. If you believe that you have
received the message in error, please notify the sender by reply transmission and delete the message without copying or

disclosing it.

DISCLOSURE REQUIRED BY IRS CIRCULAR 230: In accordance with IRS requirements, be informed that any tax advice
contained herein is not intended to be used for avoiding tax penalties due the Internal Revenue Service, or to promote,
market, or recommend to another party to participate in any transaction or matter addressed herein.

From: Jonathan Newton [mailto:Newton.Jonathan@epamail.epa.gov]
Sent: Friday, October 05, 2012 1:04 AM

To: matt

Subject: Re: FOIA Request Number HQ-FOI-01861-12

Mr Forys:
Thank you for following up; I could not get through to your office by telephone on Friday afternoon.

In order to make this request more manageable, would you consider narrowing the search to senior
officials in EPA HQ (ie., Program Administrators, Deputy Administrators and Chiefs of Staff)? These
individuals are likely to be involved in policy decisions of the nature referenced in your request.
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I am out of the office until Tuesday but periodically checking email. If you are comfortable with this scope
I can have processing begin prior to my return.

Thank you again for following up,
Jonathan

Jonathan V. Newton, Esq.

U.S. EPA, Office of the Executive Secretariat
1200 Pennsylvania Avenue, NW (MC 1105A)
Washington, D.C. 20460

(202) 566-1981

————— "matt" <matt@landmarklegal.org> wrote: -----
To: Jonathan Newton/DC/USEPA/US@EPA

From: "matt" <matt@landmarklegal.org>

Date: 10/04/2012 02:31PM

Subject: FOIA Request Number HQ-FOI-01861-12

Dear Mr. Newton:

I’m writing to check in with you about our FOIA, Request Number HQ-FOI-01861-12, which we last discussed
on September 28. You indicated that you would be sending me an email that day concerning the request, but as
of today I have not heard from you.

Please let me know what the status is as soon as possible.

Thanks for your assistance.

Sincerely,

Matthew C. Forys
Landmark Legal Foundation
19415 Deerfield Ave

Suite 312

Leesburg, VA 20176
703-554-6104

703-554-6119 (facsimile)
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This electronic mail transmission may contain confidential or privileged information. If you believe that you
have received the message in error, please notify the sender by reply transmission and delete the message
without copying or disclosing it.

DISCLOSURE REQUIRED BY IRS CIRCULAR 230: In accordance with IRS requirements, be informed that
any tax advice contained herein is not intended to be used for avoiding tax penalties due the Internal Revenue
Service, or to promote, market, or recommend to another party to participate in any transaction or matter
addressed herein.
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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

LANDMARK LEGAL FOUNDATION
19415 Deerfield Ave, Ste. 312
Leesburg, VA 20176

Plaintiff,
Vs,
ENVIRONMENTAL PROTECTION AGENCY
1301 Constitution Ave, NW
Washington, DC 20004

Defendant.

Case No. 1:12-cv-01726 (RCL)

DECLARATION OF MICHAEL J. O°’NEILL

1. I, Michael J. O’Neill, Assistant General Counsel for Landmark Legal Foundation

(“*Landmark™), declare that the following statements are true and correct to the best of my

knowledge.

2. Thave served in my position since 2008. In my capacity as Assistant General Counsel, |

routinely negotiate with opposing counsel representing parties in lawsuits Landmark is

involved in.

3. On March 21, 2013, pursuant the Court’s February 19, 2013 Scheduling Order (Docket

event # 23), I met, via telephone conference, with counsel, Assistant United States

Attorney Heather Graham-Oliver, for Defendant Environmental Protection Agency

(“Defendant” or “EPA”™) to discuss matters pertaining to EPA’s record production.

4. No EPA officials were present during this phone conference.
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During this meeting, I raised concerns with counsel for Defendant pertaining to the
inconsistent redaction of former Administrator Lisa Jackson’s alias email address known
as “Richard Windsor.”

During this meeting, I informed counsel that EPA appeared to limit its search for
responsive records to email exchanges between EPA officials and that no records
evincing original communications between EPA and outside groups had been produced.
During this meeting, I also inquired whether EPA officials had searched their personal
email databases. I raised this issued because one record, labeled “EPA-32,” evinces an
email originally sent to Deputy Administrator Robert Perciasepe’s non-EPA email
account. A true and accurate copy of this email is attached as Exhibit A (attached hereto
and incorporated herein).

On March 25, 2013, Ms. Graham-Oliver sent me an email seeking clarification regarding
Landmark’s concerns about the scope of EPA’s search for responsive records. A true and
accurate copy of this email is attached as Exhibit B (attached hereto and incorporated
herein).

On March 25, 2013, I responded to Ms. Graham-Oliver’s inquiry reiterating Landmark’s
concern that EPA’s search for responsive records was limited to emails between EPA
officials, not original email communications with entities outside EPA. A true and
accurate copy of this email is attached as Exhibit C (attached hereto and incorporated
herein).

On March 27, 2013, Ms. Graham-Oliver sent me an email responding to issues raised in
the March 21, 2013 meeting. A true and accurate copy of this email is attached as

Exhibit D (attached hereto and incorporated herein).
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11. I responded to this email correspondence with an email dated April 1, 2013. A true and
accurate copy of this email is attached as Exhibit E (attached hereto and incorporated
herein).

12. In this April 1, 2013 email, I reiterated Landmark’s concerns regarding the scope of
EPA’s search for responsive records. Specifically, I again noted that it appeared EPA’s
search did not include personal email databases of EPA officials and that EPA’s search
was limited to email communications between EPA officials. Exhibit E.

13. During the March 21, 2013 meet and confer session and throughout the email exchanges
referenced in this Declaration, I assumed any search for responsive records included a
timely search of the office of the Administrator, the office of the Deputy Administrator
and the office of the Chief of Staff in the Office of the Administrator.

14. On April 30, 2013 counsel for Defendant sent me an email requesting an extension of
time to file its motion for summary judgment. Counsel stated, “there were a number of
additional documents that may potentially be responsive to your request.” Exhibit F.

15. T'hav<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>